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Recent (2019) Cal/OSHA Realities
Assembly Bill 2774

q “Realistic Possibility” for Serious Citations

q CSHO = Expert Witness

Penalty Increases

q Leveraging Abatement Credits

Repeat Citations

q Corporate Wide

q Up to 134K +/-



Critical Premise:  All Regulators

Law Enforcement

Judges

Attorneys and yes

Compliance Officers (CSHO’S 

are:

BORN AND BRED IN MISSOURRI



Understanding Regulatory messages?

What is the intent

What is the Context

What is the medium

How is it stated



Example 1. Clear?



Example 2.  Concise?



Example 3.  Do you understand?



Now act according to your 
understanding?



Defining “Code Speak”

Acceptable Train Adequate Applicable Appropriate

Careful Immediately Improper Effective Periodically

Practicable Foreseeable 
Emergency Reasonable Recognized Safe

Secure Maintain Substantial
Routine 

Operations Timely

If you don’t, Compliance will



Other “Code Speak” phrases
”…extent practicable." A decision in the eyes of the READER OR 

EVALUATOR?

”…where applicable." No criteria for judgment/OR IS THERE?.

”…shall be considered." READER OR EVALUATOR? will think 
about… 

And the latest AB 2774 addition:

“realistic possibility” (the new basis for ISSUING 
SERIOUS CITATONS



“Controlling Labor Codes”
Section 6406  No person shall do any of the following:

(a) Remove, displace, damage, destroy or carry off any safety device,
safeguard, notice, or warning, furnished for use in any employment or
place of employment.

(b) Interfere in any way with the use thereof by any other person.

(c) Interfere with the use of any method or process adopted for the
protection of any employee, including himself, in such employment, or
place of employment.

(d) Fail or neglect to do every other thing reasonably necessary to
protect the life, safety, and health of employees.

On boarding New Hires,
Reference these rather than “Company Policy”



“Controlling Labor Codes” (Employer/Employee Duties)

Section 6407
Universal Citation

Every employer and every employee shall comply with
occupational safety and health standards, with Section
25910 of the Health and Safety Code, and with all rules,
regulations, and orders pursuant to this division which are
applicable to his/her own actions and conduct.
(Amended by Stats. 1977, Ch. 62.)

On boarding New Hires,
Reference this Code rather than “Company Policy”

See Independent Employee Act of Misconduct



“Controlling Labor Codes” (Cal/OSHA/Emplr relations)

§ 6314(d) In the course of any investigation or inspection
of an employer or place of employment by an authorized
representative of the division, a representative of the
employer and a representative authorized by his or her
employees shall have an opportunity to accompany him or
her on the tour of inspection. Any employee or employer,
or their authorized representatives, shall have the right
to discuss safety and health violations or safety and
health problems with the inspector privately during the
course of an investigation or inspection.



Preventive Measures
Know OSHA’s “Rules of Engagement”



Hazard Assessment Primary Source
“Rules of Engagement”



Know Cal/OSHA pre-inspection activities



Cal/OSHA pre-inspection activities – Establishment Search

https://www.osha.gov/pls/imis/establishment.html

https://www.osha.gov/pls/imis/establishment.html


2019 Cal/OSHA Most Common Citations

# Code Description 
Total 
Viol 

Serious 
Viol 

% 
Serious 

1 3203  IIPP 2323 208 9.0 
2 3395  Heat Illness Prevention 2035 329 16.2 
3 1509  Code of Safe Practices 1173 86 7.3 
4 3314  Energy Control/LOTO 653 273 41.8 
5 5194  Haz. Com 639 10 1.6 
6 342 Reporting Work Fatalities/Ser Inj 545 8 1.5 
7 5162 Emergency Eye Wash/Shower 481 210 43.7 
8 5144  Respiratory Protection 425 17 4.0 
9 6151 Portable Fire Extinguisher 415 1 0.2 
10 3276 Portable Ladders 336 105 31.3 
11 3650 Industrial Trucks: General Req. 333 128 38.4 
12 461 Permit to Operate Air Tanks 326 3 0.9 
13 2340.16 Work Space About Elect. Equip. 310 5 1.6 
14 3328 Machinery & Equipment 287 102 35.5 
15 1512 Construction: Emergency Med Svcs 275 3 1.1 
16 3668 Powered Ind. Trucks – Training 216 33 15.3 
17 5189  PSM 195 16 8.2 
18 1670 Fall Protection & Devices 169 104 61.5 
19 4650 Compressed Gas & Air Cylinders 168 36 21.4 
20 1712 Impalement Protection 161 102 63.4 
21 3577 Abrasive Wheels; Protection 158 83 52.5 
22 1644 Metal Scaffolds 148 74 50.0 
23 3421  Tree Work – General 148 35 23.6 
24 341  Permit Requirements – Constr. 145 5 3.4 
25 3400 Medical Svcs & First Aid 144 4 2.8 

 



Compliance Risks Per Jurisdiction
Cal/OSHA District Odds for Citations



Compliance Risk Per Jurisdiction
Cal/OSHA District Odds for Citations



Cal/OSHA Inspection Survival Guide



Cal/OSHA Inspection Targets



Impact of NON- Compliance

Serious Citations: Max about $125,000 Depending 
on Extent & Likelihood
General Citations: Max about.  $12,000 Depending 
on Severity, Extent & Likelihood.  Plus considerations 
for Size, Good Faith & History
Repeat: Corporate Wide / 5 Year History about

$134,000
• Additional Costs

Abatement/Defense/Workers Comp/Production Loss



Government Code sec. 12926(s):
"Supervisor" means any individual having the 
authority, in the interest of the employer, to 
hire, transfer, suspend, layoff, recall, promote, 
discharge, assign, reward, or discipline other 
employees, or the responsibility to direct them, 
or to adjust their grievances, or effectively to 
recommend that action . . . .

Cal/OSHA Citation Focus on “Direction & Control



Supervisors represent Management…hence,

1. When they talk – information is known as 
imputed knowledge

2. What they say – information is known as 
”statements against interest”

Remember the 5th. Amendment???

Why Supervisors? The Legal Premise



Legitimate Citations - Element 1

Hazard: “the potential to do harm”

Machines, and/or Equipment, and/or

Processes, and/or Chemicals, and/or

Physical, and/or Environmental 
issues/conditions; 

either singularly or in combination



Defined - Max. perimeter of affected
area in the event of a mishap such as
disintegrating unguarded grinding wheel,
ungrounded solvent tank explosion,
asbestos exposure within containment.

Legitimate Citations - Element 2
“ZONE OF DANGER” 



EMPLOYEE WITHIN ZONE OF DANGER

TRIAGE THE EXPOSURES

Legitimate Citations - Element 3



Element 4 of A Legitimate Citation

In General:

6 Mo. from Opening Conference;

However, recent Labor Code change on log 
300 retention now 5 years;

Effectively increasing citation possibilities 
beyond the normal statute



Evidence of Alleged Violation

Hard Evidence
Documents, Sampling, Direct Observation, Photographs, 
Measurements

Corroborating & Hearsay Evidence 
Oral Statements by: Employer, Employer 
agents/representatives (Supervisors), Employee, Union 
Reps.



The Inspection Process
Tact, Diplomacy, Kindness & Respect Will

Re-negotiate Relationships

“Opening Conference” Compliance Officer will ask to 
see and must conduct with “highest level of management 
having authority to allow continuation of inspection”

Note:  Compliance Officer will respond to the address listed on the 
complaint/accident, i.e., Maintenance Yard, Street Dept., 
Sanitation, etc.

Note:  Train All Department Heads/Supervision in inspection 
procedures and include H&S or Risk Management in Process

Note:  Get to know the Compliance Officer
Ask about educational/professional background



The Inspection Process

YOUR HOUSE RULES - ENFORCE THEM ON THE 
CSHO (I.E.)

PPE needed prior to entry
• Wrap around Goggles, Nomex, Steel Toed Shoes, etc.
Special Hazards, Equipment, Process
• Chemistries, Bio-hazards, Trenching, etc.
Special Certification Requirements
• Asbestos Cert
• HazWoper Cert
• Confined Space
• Lead Cert

Ø CAN RECORD CSHO



The Inspection Process
All about Due Process & Evidence

(Answer questions only, do not volunteer information)

• IIPP Document and Records to support the program
• Periodic Inspection Records
• Routine and Special Training Records
• Haz. Com Program w/ Master List of Chemicals
• Permits, i.e., pressure vessels, compressors, etc.

• Other Written Programs where applicable
• Resp. Protection/Hearing Conservation Program
• Confined Space/Silica Programs
• PPE Certification Statements for all PPE



The Inspection Process
Walk Thru

1.  The shortest distance DEFINITELY a straight line
2.  What the Officer sees, you must see.
3.  What the Officer hears, you must hear.

Note:  Employee may ask compliance officer to talk in 
private.
4.  Photograph what the Officer photographs
5.  Sample what the Officer samples
6.  Measure what the Officer measures
7.  DOCUMENT observations and findings



The Inspection Process
Closing/Exiting Conferences

• Compliance Officer should summarize findings, 
clarify any additional needs and arrange for any 
further visits

• Ask Questions
• Clarify ambiguity of any condition(s) observed
• Clarify documents requests
• Ask what criteria is applied to abatement dates -

Serious/General/Regulatory
• Ask for expected closing or abatement dates



What the IIPP T8CCR3203 Really Means

• Applies to ALL Employers doing business in California 
at any time

• Establishes the who, what, when, where, why and 
HOW of Health and Safety in the workplace

• Cal/OSHA’s General Duty Clause

• Still the most often cited Safety Order! WHY!? 

vFailure to define CODE SPEAK



Enforcement of House Rules/Compliance

3203(a)(2) Include a system for ensuring that employees 
comply with safe work practices.  Include:  recognition… 
training and retraining programs, disciplinary actions, or 
any other such means that ensures employee compliance

Means: Enforce your house rules

Do you have Conditions of Employment

Do you have Duty Statements

Do you have Progressive Discipline

Is it commensurate with the HAZARDS violated



How are House Rules Communicated

3203(a)(3)…a system of communication w/employees 
….Substantial compliance includes:  meetings, training 
programs, postings…or labor/management safety 
committee (see 3203(c) Safety Committee 7 subsections) 
Means:

Committee is “Permissive” not obligated and, 

Requires:

v Equal Division for Chair Duty (Mgt/Labor)

v Formal Structure (Odd/Even members?)

v Rules of Order

v Technical Knowledge for Committee members



House Maintenance

3203(a)(4) Include procedures for identifying and 
evaluating work place hazards including scheduled 
periodic inspections…Inspections shall be…
(a)(4)(A) When…first established.
(a)(4)(B) When new processes, substances, procedures, or equipment 
are introduced.
(a)(4)(C) Whenever…made aware of new hazard or previously 
unrecognized hazard.  Note:  if supervisor knows, the 
EMPLOYER knows.

Means

Normal checklists DO NOT meet code

WHY:  DO NOT EVALUATE/TRIAGE HAZARDS



How Are Mishaps Investigated

3203(a)(5) Include a procedure for investigating 
occupational injuries or illnesses.

Means:

1. Who does it (Experience/Qualifications)

2. What means/method is used (Applicable 
Theories)

DOES NOT MEAN:

1. Only filling out a DWC-1 



How Are House Issues Fixed?

3203(a)(6) Include methods and/or procedures for 
correcting unsafe work practices, conditions and work 
procedures in a timely manner:
(a)(6)(A) When discovered or observed…
(a)(6)(B) When an imminent hazard exists…

Means:
v Triage competing hazards based on 

Severity/Extent/Liklihood
v Define time for correction
v Serious – ASAP; NLT 3 days

v General – NLT 30 days



How And Who Trains/Educates House Members?

3203(a)(7) Provide training and instruction:

(a)(7)(C) …employees given new jobs for which training not given…

(a)(7)(D) …new substances, processes, procedures or equipment
(a)(7)(E) …employer made aware of a new hazards

(a)(7)(F) For supervisors to familiarize themselves with the safety and 
health hazards which their employees are being exposed. 

Means - NOT H.R. unless

v Method & Delivery of training be technically competent

v Prove Supervisors trained both in Safety/Health as well as 
Supervision (enforcing house rules)

v Goal = Retention of Health and Safety subjects under 
Compliance interview



Safety Committee – All Or Nothing?

(c)  If a labor/management safety committee is used to comply 
with subsection (a)(3), Employer will be in substantial 
compliance if the committee:
(c)(1) Meets regularly, but not less than quarterly.
(c)(2) Prepares and makes available to affected employees, 
written records of the safety and health issues discussed at the 
committee meetings and are maintained for 3 years.  (Ca. LOG 
300 = 5 Years citation exposure now extended)
(c)(3) Reviews results of the periodic inspections.
(c)(4) Reviews investigations and causes of occupational injuries 
and illnesses. Where appropriate submits suggestions to 
management for the prevention of future incidents.



Safety Committee – All Or Nothing?

(c)(5) Reviews investigations of alleged hazardous 
conditions brought to the attention of a committee 
member.  When determined necessary by the committee, 
the committee may conduct its own inspection and 
investigation to assist in remedial action.
(c)(6) Submits recommendations to assist in the evaluation 
of employee safety suggestions; and
(c)(7) Upon request from the Division, verifies abatement
action taken by the employer to abate citations issued by 
the Division



Safety Committee – Means and hardly DOES?

Have a structure a.k.a
Ø Rules of Order
Ø Equally shared Chairpersonship
Ø Odd number of members
Ø Members screened for technical knowledge
Ø Trained in Hazard Recognition/Evaluation    

and Control

If Committee is still wanted Change Title To:

Health and Safety Advisory Council



IIPP T8CCR3203 House Recipe:

• Recognition of Hazards by seeing, hearing, 
feeling, smelling AND

• Evaluate Hazards through sampling, 
photographing, analyzing AND

• Control hazards through research and applying 
Best Practices & Technology and…:



IIPP T8CCR3203 House Recipe:

Apply LADDER OF CONTROLS:
ü Engineering controls

• Ventilation/Noise Baffles etc.

ü Administrative controls 

• Rotate Employee/Task Redesign

ü Personal Protective Devices

• Ear Plugs/Respirators



Proof is in the PUDDING or 
“Where’s The Beef”?

Compliance Means:

v Engage in Situational Awareness/Analysis
in:  Haz Recog/Eval/Control

v Prove YOUR DECISION LOGIC for:

Engr./Admin./PPE Controls 

v Triage hazard response by defining 
”Timely” by create a simple MATRIX



1 2 3 4
2 4 6 8
3 6 9 12
4 8 12 16
5 10 15 20

P
r
o
b
a
b
i
l
i
t
y

Hazard Correction Work Order Matrix

Non
Serious
2

Slight
1

Serious
3

Imminent
Danger
4

Possible
But  Remote

1

Reasonable
But Unlikely

2

Occasional
3

Probable
4

Frequent
5

Hazard

Mishap Probability 
1. Unlikely but possible
2.  Occurs once in 3years
3.  Occurs at least once per year
4.  Occurs several times per year
5.  Occurs any time 

Hazard
1. Slight - No Injury or Equipment damage
2. Non-Serious - Controllable by operator or procedure
3. Serious - Causes injury or equipment damage
4. Imminent - Death; severe injury or major damage

Wrk Ord Period for Correction
1. Immediate (ASAP)
2. Correction W/In 14 Days
3. Correction W/In 30 Days
4. Correction as resources                 

become available 



Thank for listening, any questions….

Up Next…

Some Functional Hand-outs are next


