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Sewer backups

Burst water mains

Flooding during weather events

Failed storm drains
Landslides/Mudslides/Debris flows
Downed power lines

Fallen trees




Inverse Condemnation (Cal. Const. Art. 1, § 19)

Dangerous condition of public property (Gov.
Code §§ 835 et seq.)

Nuisance (Civil Code. §§ 3479 et seq.)




No Government Claim required (Gov. Code §
905.1)

Gov. Code § 905.1:

No claimis required to be filed to maintain an action against a public
entity for taking of, or damage to, private property pursuant to Section
19 of Article | of the California Constitution.

However, the board shall, in accordance with the provisions of this part,
process any claim which is filed against a public entity for the taking of,
or damage to, private property pursuant to Section 19 of Article | of the
California Constitution.




Longer statute of limitations for inverse
condemnation (3 years - CCP § 338 (j))

CCP §338 (j) An action to recover for physical damage to private
property under Section 19 of Arficle | of the California Constitution.

Because no Claimis required for inverse, the Gov. Claims Act claims
filing periods do not apply (Gov. Code § 911.2 — one year for property
damage, six months for injury to personal property or growing crops)

No need to sue within six months of rejection of claim as Claims Act
does not apply to inverse (Gov. Code § 945.6)




No Government Claims Act Immunities

Because inverse condemnation is not subject to the Gov. Claims Act,
the immunities afforded by the Gov. Claims Act don’t apply to inverse

This includes the design defect immunity that is frequently asserted in
defense of dangerous condition claims (Gov. Code § 830.6)




Plaintiff/property owner is entitled to attorneys’
fees and expert costs if plaintiff prevails (CCP §
1036)

Code of Civil Procedure § 1036

“In any inverse condemnation proceeding, the court rendering judgment for the
plaintiff by awarding compensation, or the attorney representing the public entity
who effects a settlement of that proceeding, shall determine and award or allow
to the plaintiff, as a part of that judgment or settlement, a sum that will, in the
opinion of the court, reimburse the plaintiff's reasonable costs, disbursements, and
expenses, including reasonable attorney, appraisal, and engineering fees, actually
incurred because of that proceeding in the trial court or in any appellate
proceeding in which the plaintiff prevails on any issue in that proceeding.”
(Emphasis added.)




No right to jury trial on liability - all issues except
the amount of just compensation are decided by
the judge

In an inverse condemnation proceeding where liability is completely a
factual question, does the plaintiff have a right to a jury frial on the issue
of liabilitye We answer, "No."

We hold that in an inverse condemnation proceeding, the parties have
a right to ajury trial solely on the issue of compensation. All other
determinations related to the inverse taking, whether purely factual or a
mixture of factual and legal, are nonjury questions.

« Marshall v. DWP (1990) 219 Cal.App.3d 1124, 1140, 1141




Difficult to resolve in pretrial motions (demurrers or
motions for summary judgment)

No immunities
Causation is a mixed Q of fact and law

Complex expert issues




Property damage only

Inverse condemnation only provides compensation for a taking or
damaging of property — no recovery for personal injury or
emotional distress

Public entity only

Only the governmental entity can be liable for a taking or
damaging of property under the Constitution — individual public
officials or employees cannot be liable for inverse condemnation




Summary of Key Differences

Dangerous Condition/Nuisance Inverse Condemnation

Gov. Claim required No Claim required
1 yr. to file Claim, 6 mos. to sue 3 year statute of limitations
Numerous Claims Act immunities No Claims Act immunities

No attorneys’ fees or expert costs Attorneys’ fees & expert costs if Plaintiff
prevails

Jury decides liability and damages No jury trial except just compensation
Personal injury/emotional distress Property damage only
Public employees subject to suit Can only sue public entity

Susceptible to dispositive motion Hard to resolve on pre-trial motion




Article 1, Section 19

(a) Private property may be taken or damaged for a
public use and only when just compensation, ascertained
by a jury unless waived, has first been paid to, or into

court for, the owner. ...

*Formerly Article 1, Section 14




Direct condemnation aka eminent domain

Public entity is the plainftiff in direct condemnation

Takings clause is not a “personal rights” provision

Government has the right to take (or damage) property
for a public purpose, it must just pay if it does so

Inverse condemnation

Property owner is the plaintiff

Must prove that the public entity took or damaged
private property within the meaning of the Constitution




Pre-1965
Sea-change #1 - Albers
Maintenance liability explained

Sea-change #2 - Belair, Locklin

Work of public improvement explained

Sea-change #3 - Oroville




Inverse condemnation is the remedy only for such injury to
private property as results from “a deliberate act carrying with it
the purpose of fulfilling one or another of the public objects of
the project as a whole”

The principle of inverse condemnation will not subject a public

entity to general tort liability

Neither “negligent acts committed during the routine day-to-
day operation of the public improvement,” nor “negligence in
the routine operation having no relation to the function of the
project as conceived” gives rise to a claim in inverse
condemnation

« Bauerv. County of Ventura (1955) 45 Cal.2d 276, 286
(emphasis added)




Prior to 1965, most California appellate decisions
sustaining inverse liability for unintended physical injury
to property were predicated expressly on a fault
rationale that was grounded upon the foreseeability of
damages as a consequence of the construction or

operation of a public project as deliberately planned

« McMahan's of Santa Monica v. City of Santa Monica (1983) 146
Cal.App.3d 683, 698, (emphasis added), citing Inverse
Condemnation: Uninfended Physical Damage, Van Alstyne, 20
Hastings L.J. 431, 438 (1969)




“... Any actual physical injury to real property
proximately caused by the improvement as
deliberately designed and constructed is
compensable under article |, section [19] of our

Constitution, whether foreseeable or not.”

« Albersv. County of Los Angeles (1965) 62 Cal.2d 250, 263-264




“ ... as deliberately designed and constructed ...”

County was liable in inverse for damage to plaintiff’s
property when county road construction project
triggered a major landslide

The damage was not intentional, negligent, or
foreseeable

But it was the “proximate result” of the “construction of a
public work deliberately planned and carried out” by the
County




Excavation for BART project

Plaintiffs could bring an inverse action based on subsidence
that was proximately caused by excavation for a public subway
project as deliberately planned and designed

« Holtz v. Superior Court (1970) 3 Cal.3d 296

Downed power lines

DWP was liable in inverse for damage caused by fire from
downed power lines as * ... a public entity may be liable in an
inverse condemnation action for any physical injury to readl
property proximately caused by a public improvement as
deliberately designed and constructed ..."

« Marshall v. DWP (1990) 219 Cal.App.3d 1124




Albers and other early strict liability inverse cases

involved damage caused by the design, planning, or
consiruction of a public improvement.

But what if damage is allegedly caused by failure to
properly maintain a public improvement?

McMahon’s and Pac Bell answer that question

« McMahan's v. City of Santa Monica (1983) 146 Cal.App.3d 683
« Pacific Bell v. City of San Diego (2000) 81 Cal.App.4th 596




McMahon’s and Pac Bell both involved flood

damage caused by severely corroded city water
mains that ruptured

Both cities had a “wait until it breaks” plan of
maintenance

Both cities were held liable in inverse
condemnation




Water main ruptured and severely damaged plaintiff's furnifure
store

Plaintiffs infroduced a 1975 city study that showed Santa
Monica had a “hundred miles of badly deteriorated” mains

Testimony aft trial that it would take at least 30 years to replace
them at an accelerated pace, and 88 years at the city's
existing replacement rate

Water mains had an assumed 40-year lifetime

Installed in 1924, the water main that ruptured had been in use
for 51 years at time of incident

The city took a calculated risk by adopting a plan of pipe
replacement and maintenance that it knew was inadequate




McMahon’s and Pac Bell acknowledged that “negligent acts
committed during the routine day-to-day operation of the public
improvement having no relation to the functioning of the project as
conceived” does not create a claim for inverse liability

Both couris rejected the cities’ argument that the damage was due

to negligent maintenance in routine daily operations

Both courts held the cities liable because they had a defective or
inadequate plan of maintenance

Both courts concluded the cities’ “knowledge of the limited life of
such mains and failure to adequately guard against such breaks
caused by corrosion is as much a ‘deliberate’ act as existed in
Albers”




Major change in inverse law in trilogy of California
Supreme Court cases

Belair v. Riverside County Flood Control Dist. (1988) 47
Cal.3d 550

Locklin v. City of Lafayette (1994) 7 Cal.4th 327

Bunch v. Coachella Valley Water Dist. (1997) 15 Cal.4th
432




When a flood control project fails to function as
intended, causing damage to properties
historically subject to flooding, strict liability for a
taking does not apply. Instead, a rule of

reasonableness must be applied ...

« Paterno v. State (2003) 113 Cal.App.4th 998, 1016, citing
Belair and Locklin




Where the public agency's design, construction or
maintenance of a flood control project is shown to
have posed an unreasonable risk of harm to the
plaintiffs, and such unreasonable design, construction
or maintenance constituted a substantial cause of the

damages, plaintiffs may recover regardless of the fact
that the project's purpose is to contain the “common
enemy” of floodwaters.

« Belair, 47 Cal.3d at 565 (emphasis added)




Where a “substantial cause-and-effect relationship excluding
the probability that other forces alone produced the injury”

Where independent forces - such as a rain storm- contribute to
the injury, causation is established if the public improvement is a
substantial concurring cause, i.e. where the injury occurred in
substantial part because the improvement failed to function as it
was intended

The public improvement would cease to be a substantial
contributing factor if damage would have occurred even if the
project had operated perfectly, i.e., where the storm exceeded
the project's design capacity - this would be an intervening
causetyvhich supersedes the public improvement in the chain of
causation

Belair's substantial causation standard has been extended beyond flood
control and applies to all physical damage inverse cases




Public agency that constructs or operates a flood control
project “clearly must not be made the absolute insurer of
those lands provided protection”

On the other hand, the damage potential of a defective
public flood control project is clearly enormous

Therefore, the public agency undertaking “privileged
activity” such as constructing barriers to protect against
floodwaters must at least “act reasonably and non-
negligently”

Belair, 47 Cal.3d at 565 (italics original)




Inverse condemnation liability uvltimately rests on the
notion that the private individual should not be
required to bear a disproportionate share of the costs
of a public improvement

Because strict liability would discourage construction
of needed public improvements which affect surface
water drainage, liability exists only if the agency acts
unreasonably, with reasonableness determined by
balancing the public benefit and private damage in
each case

« Locklin, 7 Cal.4th at 367, 368 (emphasis added)




1. Public purpose served by the improvement
2. Plaintiff’'s loss offset by reciprocal benefits
3. Feasible alternatives with lower risks

4. Severity of P’'s damages in relation to risk-
bearing ability

5. P’'s damages a normal risk of land ownership

6. Similar damages distributed to other
beneficiaries of the project v. peculiar to plaintift




Belair's reasonableness rule applies where the
public entity diverts and rechannels water under a
flood control system of dikes and levees that fail,
causing damage to properties historically subject

to flooding

« Bunch, 15 Cal.4th at 447




Plaintiff sues wrong public entity

Mixed public-private improvements

Trees




Public entity has no duty - or jurisdiction - to
maintain or repair private property

But questions can arise whether roads, culverts, or
storm drains on private property are the public

entity’s responsibility
Easements
Accepted offers of dedication

Public “use” of storm drain on private property




Damage from erosion of a creek on private property that was part
of a 40-acre public drainage system did not give rise to inverse
liability as the public entities never improved, maintained, repaired,
or otherwise exercised dominion and control over the creek

« Ullery v. Confra Costa County (1988) 202 Cal.App.3d 562, 569-
570

City’s asserted lack of ownership of drain was not a complete
defense to inverse claim: the city’s ownership and control of a
portion of the drainage system makes the city potentially liable for
damage substantially caused by its unreasonable diversion of
water through the city-owned upper portion of the drain

« Skoumbas v. City of Orinda (2008) 165 Cal.App.4th 783, 791




Yes, but only if the tree is part of a “work of public
improvement”

A tree constitutes a work of public improvement if it is
“deliberately planted by or at the direction of the government
entity as part of a planned project or design serving a public
purpose or use,” such as to enhance the appearance of a
public road

« Mercury v. City of Pasadena (2017) 14 Cal.App.5th
917,928

Court held city was not liable in inverse because there was no
evidence that the city planted the free as part of a construction
project serving a public purpose




City was not liable in inverse condemnation for
property damage from a sewer backup where the
property owner failed to have a legally required
backwater valve

“Public entities are not strictly or otherwise
automatically liable for any conceivable damage
bearing some kind of connection, however
remote, to a public improvement”

« City of Oroville v. Superior Court (2019) 7 Cal.5th
1091, 1098 (emphasis added)




For a public entity to be liable in inverse:

Damage to private property must be substantially

caused by an inherent risk presented by the
deliberate design, consiruction, or maintenance of

the public improvement

 Oroville, 7 Cal.7th at 1105




Inherent risk

The injury to property must arise from the inherent dangers
of the public improvement as deliberately designed,
consiructed, or maintained

Substantial causation

There must be a “sufficiently meaningful causal
relationship” between the damage to private property
and the inherent risks of the public improvement as
deliberately designed, constructed, or maintained

The injury to private property must be an “inescapable or
unavoidable consequence” of the public improvement
as planned and consiructed




Backwater valve not only would have prevented or
drastically mitigated the risk of damage, according to

experts, but was legally required

The sewer backup into plaintiff's property:

Was not an inherent risk of the sewer system as
deliberately designed and constructed

Was not the necessary or probable result of the sewer
system’s operations

Lack of legally required backwater valve precluded
inverse liability

 Oroville,7 Cal.5that 1111




Factual context of Oroville was a sewer backup
where plaintiff lacked a legally required device
that would have prevented damage

But Oroville's 2-prong test almost certainly has

broader implications

Time will tell ...
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Elements for inverse condemnation liability:

Work of public improvement

Damage must be caused by deliberate design and
construction of work of public improvement




How does a public entity prove that public
property is not a work of public improvement?

How does a public entity prove that a work of
public improvement did not cause damage?




How does a public entity prove that public
property is not a work of public improvement?
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INSURER

INSURED

AMOUNT

Mercury

Chris and Sarah Dusseaukt

800,000.00

Mercury

James O'Halloran

293,000.00

First National

Mark Harris

87,720.00

Allstate

Christopher Thomas

Nicholas Falacci

RV R Ve R VR Vo

178,245.00

Travelers Commercial

Willaim Francis

28,610.00

Travelers Casualty

Sole Khatcher Kaptanian

4,079.00

State Farm

Juan Flores

49,365.00

State Farm

Edward Fehrenbacher

186,302.00

State Farm

California HOA

7,991.00

State Farm

Frederick Garcia

53,434.00

State Farm

Deborah Lefevre

50,044.00

State Farm

Jeffrey Smith

10,306.00

State Farm

Brad Young

12,675.00

State Farm

Patricia Chan

15,509.00

State Farm

Edgar Mujukian

9,990.00

State Farm

Michael Fulp

16,051.00

State Farm

Ezequiel Sevilla

18,061.00

State Farm

Shake Jambazian

29,121.00

State Farm

Miriam Harrington

RV e RV R W R W O P R Vo R Ve R Vo ARV AR Ve RV R O R Vo

5,560.00

$1,856,063







“In order for a tfree to be a work of public iImprovement, it
must be ‘deliberately planted by or at the direction of the
government entity as part of a planned project or design
serving a public purpose, such as to enhance the
appearance of a public road.””

Mercury Casualty v. City of Pasadena (2017)
15 Cal.App.5th 917, 928




Regency Outdoor Advertising, Inc. v. City of Los Angeles (2006)
39 Cal.4th 507

City of Pasadena v. Superior Court (2014)
228 Cal.App.4th 1228

Mercury Casualty Co. v. City of Pasadena (2017
14 Cal.App.5th 9217, reh'g denied (Sept. 15, 2017), review
denied (Nov. 15, 2017






















“Here, there is no record of who planted Tree F-2 or for what
purpose it was planted. All we know is that the tree was
planted on Hillside Terrace in the late 1940s or early 1950s. At
the fime the tree was planted, it was not the same species
as the type of tree that the City had designated as the

official street tree for Hillside Terrace. There is therefore
nothing to suggest that the City planted the tree as part of a
planned project or design to beautify its roads, or to serve
some other public purpose.”

Mercury Casualty Co. v. City of Pasadena (2017
14 Cal.App.5th 917, 929




Which of these four things is unlike the others?

Flood Control Channel
Electrical Power Line
Tree

Sewer System




Tree provides most benefit to adjacent property
owner

Adjacent property owners often maintain public
trees by watering them

Adjacent property owners often take control over
a public right of way




Tree provides most benefit to adjacent property
owner




A

Q

I DIDN'T READ ANYTHING ABOUT IT, NO.

WE TALKED A LITTLE BIT ABOUT THE BENEFITS OF

NOW, I THINK YOU DESCRIBED A TREE AS A

PUBLIC IMPROVEMENT. BUT UNLIKE OTHER PUBLIC




Adjacent property owners often maintain public
trees by watering them







IN THE DRRK CENTER,
RINGS THERE. BUT WHEN YOU GET OUT DOWN TOWARDS THE
OTTCHM OR THE QUTER EDGI YOU CBN SEE THE PATTERN OF

THE SAW BLADE CUTTING THR

IT WOULD GROW 6 INCHES TO 12
, THAT TREE, WITHOUT IRRIGATICN, WOULD

FEET HIGH RECT?

Y PLACING ARTIFICIAL IRRIGATION ON
THE TREE ON THE CITY'E RIGHT OF WAY THAT THE CITY OANED,

THE ADJACENT DPRCPERTY CWMERS CAUS!

Coalition Court Reporters | 213.471.2966 | www.ccrola.com




“In addition to Trees F-1 through F-4, there were shrubs inside
the city-owned parkway that the prior owners of the
Dusseaults' home had planted. The Dusseaults maintained
the shrubs using a sprinkler system that they owned.

The sprinkler system also irrigated the city-owned trees,

which may have caused them to grow between 40 to 50 feet
taller than they would have grown with only natural
irrigation.”

Mercury Casualty Co. v. City of Pasadena (2017)
14 Cal.App.5th 917, 923




Adjacent property owners often take control over
a public right of way










May 2009 October 2011
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SAW PULLED OUT FROM THE GROUND NEAR TREE F-2.

A I THINK IT WAS TWO FEET. THAT WAS WHAT IT
LOOKED LIKE TO ME -- IT WAS IN PIECES;

0 AND HOW THICK?

a . IT WAS A PRETTY

SUBSTANTIAT, ——

Q DID YOU BELIEVE IT WAS FROM TREE F-27

A I THOUGHT IT WAS.
Q WHY?
A BECAUSE THERE WAS NOTHING ELSE THERE

ANYMORE. THE OTHER PLANTS —-- THE ROSEMARY BUSHES HAD




Then, in early 2011, the Dusseaults extensively re-landscaped
the City's right-of-way. (4-RT/1027:1-12.) Photographs taken
before and after the re-landscaping project show a
dramatic change in the area adjacent to Tree F-2. (3-AA-
//689.) The Dusseaults removed and replaced vegetation,

and installed a new sprinkler system in the parkway. (3-
RT/736:9-737:27.) Their neighbor, Christel Lang, testified that
the Dusseaults' laborers used pickaxes near Tree F-2, and
removed roots as large as her wrist. (4-RT/1029:6-1031:14; 2-
AA-7/488.) The trial court found Lang's testimony that workers
removed roots near the base of Tree F-2 was "credible.” (3-
AA-13/822.)




“Inearly 2011, the Dusseaults re-landscaped the
parkway in front of their property. They replaced some
of the existing vegetation with drought-resistant plants
and shrubs and installed a new drought-resistant
irrigation system. A neighbor testified that during the

landscaping project, one of the workers hired by the
Dusseaults removed chunks of free roots near the base
of Tree F-2, the largest of which was about two feet
long and the width of a human fist.”







How does a public entity prove that a work of
public improvement did not cause damage?










90 plaintiffs
10 deaths
27 homes physically damaged or destroyed

4 people rescued after being buried alive

Claims for dangerous condition, wrongful death,
nuisance, and inverse condemnation

























Wall caused water to dam up behind the wall, and
destabilized the slope

Wall diverted debris to go to the south




History of landslides in La Conchita

Warnings given to La Conchita residents

Forensic evidence regarding performance of
County’s wall




History of landslides in La Conchita



















Warnings given to La Conchita residents













“[TThe warnings the County gave are sufficient to advise any
reasonable person to stay away from [La Conchita],
particularly after days of heavy rains.”

Alvis v. County of Ventura (2009)178 Cal.App.4th 536, 552




Forensic evidence regarding performance of

County’s wall
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