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OVERVIEW
• Legal Standard
• Application
• Take ‘em Back or Retire ‘em
• Coordination with WC, HR, & Police/Fire
• IDR Medical Examination
• CalPERS Publication – January 2019
• CalPERS Circular Letter – March 30, 2017 
• CalPERS Audit Questionnaire
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LEGAL STANDARD: “Incapacity”

• “Disability of permanent or extended and uncertain duration . . . On 
the basis of competent medical opinion” 

• GC §20026
• “Substantial Incapacity” –i.e., Substantially unable to perform the 

usual duties of his/her position 
• Mansperger v. PERS, Cal.App.3d 873 (1970) 
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APPLICATION – Who?

• Who should file the application?
• ER’s must file IDR for eligible member “believed to be disabled”

• GC§ 21153

• Why does it matter?
• Burden of proof

• Consequences for ER not filing 
• Writ of Mandate to Superior Court 

• Lazan v. County of Riverside, 
• 140 Cal.App.4th 453 (2006) 
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APPLICATION – When?

• While the member is in service

• Within 4 months after the discontinuance of service

• While the member is physically or mentally incapacitated from 
discontinuance of service until time of application 
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APPLICATION – How?

• New Employer-Originated Disability Retirement Application, 
updated 12/18 (2 pages)

• Employee Initiated Application (13 pages)
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EMPLOYER-INITIATED IDR APPLICATION
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TAKE ‘EM BACK OR 
RETIRE ‘EM
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TAKE ‘EM BACK OR RETIRE ‘EM

• Employee “cannot, at the same time, be denied a disability 
retirement and also denied employment.”

Montoya v. Retirement Board, City and County of San Francisco, 
San Francisco Superior Court No. 321839 (2005)

Roccaforte v. City of San Diego,89 Cal. App.3d 877 (1979)

• Employee must be given “IDR or placed into a full-time, 
full-pay, limited duty” position.

Raygoza v. County of Los Angeles(1993) 17 Cal. App.4th1240,1246 
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TAKE ‘EM BACK OR RETIRE ‘EM
• Lazan v. County of Riverside (2006)

-- Work Comp division advised Lazan that it had no available work for  her (i.e., 
NOPE letter)
-- Sheriff's Department refused to allow Lazan to return to work
-- Human Resources Department failed to use the interactive process
-- Disability Retirement Division, denied that Lazan was disabled (i.e. denied IDR)

• Writ of Mandate to Superior Court 
-- Superior Court compelled IDR
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COORDINATION  
WITH WC, HR, &

POLICE/FIRE
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COORDINATION WITH WC, HR & 
POLICE/FIRE DEPARTMENTS

• Change in Work Status
-- TTD/4580
-- TPD w/ work restrictions
-- Temporary light duty positions

• QIW / RTW determinations
-- Different legal standard between WC & IDR

• “Interactive Process” (ADA/FEHA)
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COORDINATION WITH WC, HR & 
POLICE/FIRE DEPARTMENTS

• Essential Functions Job Analysis
• Usual duties v. Occasional duties

• Hiring criteria v. retention criteria
• Frequency & Duration of strenuous tasks

• Injuries pose danger to deputy, fellow officers and the 
public

• Duties will inevitably worsen injury 
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IDR MEDICAL EXAM

• Separate PERS medical exam & report ?**
Govt Code 21154/55

• “Substantial Incapacity” vs. prophylactic work restrictions
• Educate doctor on the PERS law and defenses
• IDR Doctor needs to be able to testify at hearing
• Credentials of doctor–Education, research, peer-reviewed 

& published articles, etc. 

February 2020 Effectively Managing Your IDR Program 14



CalPERS Publications

“Difficulty in performing 
certain tasks alone is not 
enough to support a finding of 
disability.”

“If the member cannot 
substantially perform the 
duties of the position, then 
he/she is disabled for CalPERS 
retirement purposes; 
otherwise, the member is not 
disabled.”

A CalPERS disability retirement 
must be based upon an actual 
and present (not prospective) 
inability to substantially 
perform the member's actual 
and usual job duties. 
Furthermore, prophylactic 
restrictions are not a basis for 
a disability retirement. If a 
disability is not currently 
present but just may occur in 
the future, the member is 
presently ineligible for a 
CalPERS disability retirement.”
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CalPERS  3/30/2017 Circular Letter
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CalPERS  3/30/2017 Circular Letter

• What is it’s purpose?
– CalPERS Circular letters provide employers updates and information on 

changes to CalPERS policies, procedures, and programs
– They are CalPERS “best practices guide”
– While the Circular Letters are not legally binding, they are given 

judicial deference.
• See Hudson v. Board of Administration (1997) 59 Cal.App.4th 1310,  City of 

Sacramento v. Public Employees Retirement System (1991) 229 Cal.App.3d 1470, 
1476–1477
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CalPERS’ Fiduciary Duty

• GC § 20125. Determination of Recipients
The board shall determine who are employees and is the sole judge of the 
conditions under which persons may be admitted to and continue to 
receive benefits under this system.

• GC § 20128. Information To Be Provided
Notwithstanding any other provision of law, the board may require a 
member or beneficiary to provide information it deems necessary to 
determine this system’s liability with respect to, and an individual’s 
entitlement to, benefits prescribed by this part.
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CalPERS 3/30/2017 Circular Letter
• Requirements for Submitting a Disability Retirement 

Application 
• Info to be Included in Resolution/Determination & 

Supportive Documents
• 12 Month Disability Duration Requirement
• Continuous Disability Requirement
• Medical Qualifications for IDR
• Disability Re-Evaluation Procedures
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CalPERS 3/30/2017 Circular Letter 
Determination of Eligibility

• GC § 21156: IDR cannot be used as a substitute for the disciplinary process

• ER MUST forward all relevant personnel documents and medical records to 
CalPERS before starting determination process, if:

• disciplinary process underway prior to EE’s separation from 
employment

• EE terminated for cause

• EE resigned in lieu of termination

• EE signed agreement to waive reinstatement rights

• EE convicted/investigated for work-related felony
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CalPERS 3/30/2017 Circular Letter 
Determination of Eligibility

Haywood v. Amer. River Fire (1998) 
• Firefighter terminated for cause following disciplinary actions
• No valid claim before termination
• Can’t claim IDR after separation from employment
• Termination for cause severed employer/employee relationship
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CalPERS 3/30/2017 Circular Letter –
Disability Duration

• CalPERS IDR Eligibility Requirements
• Permanent; OR
• last at least 12 consecutive months from date of 

application; OR
• Result in death
• Based on Competent Medical Opinion
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CalPERS 3/30/2017 Circular Letter –
Continuous Disability Requirement

• “physical or mental incapacity to perform the duties of his 
or her job from one year before his or her last day of 
physical work to present.”

• “Continuous” means medical substantiation from last day 
of work to present, with no gaps in medical tx more than 6 
months

• WC Presumptions do NOT Apply
• Competent Medical Opinion
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CalPERS 3/30/2017 Circular Letter –
Medical Qualifications for IDR

• Difference in law b/w Impairment and Impairment sufficient for 
IDR

• Substantial Inability to Perform U&C Duties
• Difficulty in performing certain tasks is not enough
• Inability to perform essential functions of job
• Actual & Present (not prospective) inability
• Prophylactic restrictions are NOT basis for IDR
• Disability must be Currently Present – i.e., not just May occur in 

the future
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CalPERS 3/30/2017 Circular Letter –
Medical Qualifications for IDR

Mansperger v. PERS (1970) 
• “Incapacitated” means the applicant for a disability retirement has a substantial 

inability to perform his or her “usual” duties.
6 Cal.App.3d 873 (1970)

Harmon v. Board of Retirement (1976)
• When an applicant can perform his customary duties, even though doing so may 

sometimes be difficult or painful, the applicant does not qualify for a disability 
retirement.
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CalPERS 3/30/2017 Circular Letter –
Medical Qualifications for IDR

Hosford v. Bd. Of Admin. (1978)
• Employee can be unable to perform some of his/her duties without being 

substantially incapacitated
• Fear of sustaining further injury (or aggravation) does not substantially incapacitate 

an employee
• Disability must be existing, and not prospective in nature
• Light duty position not necessary when partially disabled public employee can 

perform the usual duties, even when difficult or painful.
77 Cal.App.3d 854 (1978) 
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CalPERS 3/30/2017 Circular Letter
RESOLUTION/DETERMINATION DOCUMENT 

Certify under penalty of perjury that the determination was: 

– 1. based on  Competent Medical Opinion 

– 2. NOT used as a substitute for a disciplinary process
– preliminary opinion of eligibility from CalPERS, based on review of documents, if EE 

under investigation or terminated

– 3. a finding of substantially incapacitated

– 4. Filed a WC claim & whether it was accepted
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CalPERS 3/30/2017 Circular Letter
RESOLUTION/DETERMINATION DOCUMENT

-5. a finding of Industrial Causation of Disability 

-6. EE’s last day on payroll ( or date became P&S) 

-7. IS  there 3rd Party liability? 

-8. identify the disabling condition AND body parts 

i.e., orthopedic, psychological, cardiovascular, internal, neurological,etc.

-9. If ADPP has been/will be paid to the EE
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CalPERS 3/30/2017 Circular Letter –
Disability Re-Evaluation Procedures

• ER should conduct “regular” re-evaluations of 
determination for IDR retirees under voluntary service 
retirement age (i.e., 50yo) **

--GC § 21192
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CalPERS 3/30/2017 Circular Letter –
Disability Re-Evaluation Procedures

The board, or in the case of a local safety member,…, may 
require any recipient of a disability retirement allowance 
under the minimum age of voluntary retirement service 
applicable to members of his or her class to under go  medical 
examination… 

--GC § 21192  
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CalPERS 3/30/2017 Circular Letter –
Disability Re-Evaluation Procedures

• Purpose? 
– Whether EE remains physically or mentally 

disabled
– NOT to discover NEW conditions
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CalPERS 3/30/2017 Circular Letter –
Disability Re-Evaluation Procedures

• What information should be obtained during re-eval?
– Is retiree currently employed?

• If so, what is he/she doing?
– Is the retiree currently being treated for his/her disability?

• If so, obtain list of treating doctors
– no gaps in medical treatment in medical treatment more than 6 mos.

• If not, the retiree should be evaluated by an SME
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CalPERS 3/30/2017 Circular Letter –
Disability Re-Evaluation Procedures

Failure to cooperate with any stage of the re-evaluation 
process will be considered a refusal to submit to medical 
examination pursuant to  GC § 21175

• Suspend disability allowance until withdrawal of refusal

• If refusal lasts for 1 year, disability retirement allowance may be cancelled 

• The agency shall inform CalPERS to take appropriate actions if the retiree is 

uncooperative with the process.
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CalPERS Audit Results (Jan 2018)

• CalPERS audited 60 public agencies re the following:
• IDR policies and procedures?
• Pre-retirement disciplinary actions reported?
• Accepted WC claims required?
• Competent medical opinions independent of WC 

process?
• IDR re-evaluations for members under 50 yo?
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CalPERS Audit Results (Jan 2018) 

IDR POLICIES & PROCEDURES ?

• 52% no policies and procedures
• 30% policies and procedures board approved
• 18% policies and procedures not board approved
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CalPERS Audit Results (Jan 2018) 

PRE-RETIREMENT DISCIPLINE REPORTED?

• 50% no disciplinary action
• 18% disciplinary action – CalPERs not notified
• 32% agency didn’t provide all requested records
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CalPERS Audit Results (Jan 2018) 

ACCEPTED WC CLAIM REQUIRED?

• 63% accepted WC claim required
• 20% no accepted WC claim
• 17% agency didn’t provide all requested records
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CalPERS Audit Results (Jan 2018) 

COMPETED MEDICAL OPINION INDEPENDENT OF WORKERS’ 
COMPENSATION

• 90% inside WC
• 2% specialist outside WC (i.e., IDR special medical exam)
• 8% agency didn’t provide all requested records
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CalPERS Audit Results (Jan 2018) 

IDR RE-EVALUATIONS CONDUCTED?

• 100% no re-evaluations performed

February 2020 Effectively Managing Your IDR Program 42



CalPERS Audit Questionnaire
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CalPERS Audit Questionnaire

1. Pre-Retirement Process
a. Written Policy/Procedure re IDR determinations
b. Info provided to EEs eligible for IDR
c. Do you inform CalPERS of EE’s disciplinary actions prior

to making IDR determination
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CalPERS Audit Questionnaire (cont’d)
2. Competent Medical Opinion Process

a. Do you base approval or specialist or non-specialist medical opinion?
b. Process if doctor certifies disability, but injury is outside of doctor’s 

medical specialty
c. Panel of IDR IMEs?  Certified?
d. How current are medical records used?
e. Process if there is no evidence of disabling condition, but doctor 

certifies disability
f. What if conflict in medical opinion?
g. How ensure EE was disabled when stopped working?
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CalPERS Audit Questionnaire (cont’d)
3. IDR Authorization Process

a. Procedures for approving/denying an IDR
b. Who reviews and analyzes the medical records?
c. Who has final authorization to approve/deny?
d. Quality Review (QR) process
e. Do you offer permanent modified duties?
f. Do you compare medical reports to job duties to validate work 

restrictions?
g. How long does your agency take to approve/deny?
h. How long must EE be disabled before approval?
i. If you deny IDR, what is appeal process?
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CalPERS Audit Questionnaire (cont’d)

4. Workers Compensation (WC) Process
a. What is role of WC in your IDR determination process?
b. Do you confirm there’s an accepted WC claim file and if 

disabling condition was work-related?
c. What are the differences b/w WC and CalPERS IDR criteria?
d. Do you use WC criteria to approve IDR Application?
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CalPERS Audit Questionnaire (cont’d)
5. Re-Evaluation Process

a. Do you have a re-eval process to determine if member 
continues to be disabled?

b. What are your re-evaluation criteria?
c. How many re-evaluation cases have you completed in the past 3 

years?
d. If, during re-eval process, they’re determined to no longer be 

permanently disabled, is there a RTW process?
e. If CalPERS offered to make the IDR determination for the 

Agency, would this be of interest to your Agency?
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Thank You For Joining Us!

David J. Thomas 
dthomas@hannabrophy.com

Teresa A. McGinity
tmcginity@hannabrophy.com
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NEW THIS YEAR – Surveys on the App
Find the App, Click on Events, Click on Browse by Day, Click on the 
Specific Session, Click on Rate Event.  See Below for Screen Shots.
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