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I. overview:
This session will address current and emerging issues involving risk management for public entities and joint powers authorities (“JPAs”) in relation to the requirements and conduct of investigations, including investigations of reported incidents discrimination, harassment and workplace injuries and/or safety violations.  
The goal of the session is to help participants better evaluate and implement requirements for public entities and joint powers authorities conducting investigations in order to satisfy federal and state legal investigatory standards as well as implement “best practices” to avoid or minimize subsequent claims related to such investigations.
In addition to discussion of the pertinent issues, the panel will discuss real world examples of useful risk management practices that have been implemented in relation to such risks. 
II. Brief Overview Of Situations That May Require Investigation By A Public Entity Or JPA
· Reports Of Education Discrimination/Harassment Incidents:

· Title IX of the Education Amendments Act of 1972 (“Title IX”)
· “No person in the United States shall, on the basis of sex, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any education program or activity receiving Federal financial assistance ...” 20 U.S.C. §1681(a);
· Protects any person from sex-based discrimination regardless of real or perceived sex, gender identity and/or gender expression.  See “Dear Colleague Letter,” U.S. Dept. of Justice/U.S. Dept. of Ed.  (May 13, 2016); Press release, “U.S. Departments of Education and Justice Release Joint Guidance to Help Schools Ensure the Civil Rights of Transgender Students”  at http://www.ed.gov/news/press-releases/us-departments-education-and-justice-release-joint-guidance-help-schools-ensure-civil-rights-transgender-students  (May 13, 2016, last accessed Dec. 23, 2016).

· Reports Of Workplace Discrimination/Harassment Incidents:  
· Title VI of the Civil Rights Act of 1964 (“Title VI”)

· 42 U.S.C.A. § 2000e-2: outlawing workplace  “discriminat[ion]” based on “race, color, religion, sex, or national origin.”

· California Fair Employment and Housing Act (“FEHA”) – Government Code §12940: 
· Gov. Code §12940(a): outlawing workplace “discrimin[ation]” based on “race, religious creed, color, national origin, ancestry, physical disability, mental disability, medical condition, genetic information, marital status, sex, gender, gender identity, gender expression, age, sexual orientation, or military and veteran status of any person.”
· Both Title VII and FEHA define “‘harassment’ because of sex” to include “harassment based on pregnancy, child birth or related medical conditions.”  42 U.S.C. § 2000e - 2(a)(1); Gov. Code §12940(h)(3)(C);
· FEHA also defines “‘harassment' because of sex” to include “sexual harassment [and] gender harassment.”  Gov. Code §12940(h)(3)(C).  Also, harassment based on sexual orientation is prohibited by California Labor Code §§ 1101, 1102, 1102.1;
· Age Discrimination In Employment Act of 1967 (29 U.S.C. §6101)

· Prohibits “discriminat[ion] against any individual with respect to his compensation, terms, conditions, or privileges of employment, because of such individual’s age.”  (29 U.S.C. §623(a)(1)).

· Workplace Productivity Issues: 

· Violation of workplace rules;

· Employee productivity issues;

· Employee attitude problems;

· Employee substance abuse issues;
· Workplace discrimination/harassment;
· Disability accommodation;

· Workplace Loss Issues:

· Workplace injuries/safety violations;

· Theft/vandalism.

III. Legal Authority Relating To Public Entity and JPA Investigation
A. Education Anti-Discrimination/Harassment Laws (Title IX)
· Requires schools to have a “Title IX Coordinator” to “coordinate their efforts to comply with and carry out their responsibilities under Title IX.”  (Dept. of Ed, “Title IX Resource Guide,” pg.1 (April, 2015));

· Title IX Coordinator responsibilities include: (1) receiving reports of sexual harassment, sexual discrimination and/or sexual violence; (2) coordinating investigation and disciplinary processes.  (Id., pgs. 2, 4-5, 15-17).
B. Workplace Anti-Discrimination Laws
1. Civil Rights Act of 1964 (Title VII)
· While not technically imposing investigation requirements, affirmative defense available for employer vicarious liability in some discrimination, sexual harassment and retaliation actions if the employer “takes reasonable care” “to prevent and correct promptly” prohibited conduct.   See Faragher v. City of Boca Raton, 524 U.S. 775, 807 (1998); Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 765 (1998).
2. California Fair Employment And Housing Act (Cal. Gov. Code §§12900-12996)
· Similar to federal law, California applies the “avoidable consequences” doctrine which can act as an affirmative defense if an employer “took reasonable steps to prevent and correct” workplace discrimination and harassment (such as workplace investigations), but the claimant failed to use them.  State Dep't of Health Servs. v. Superior Court, 31 Cal.4th 1026, 1044 (2003).
· California courts interpreting regulations requiring employers to take “reasonable steps” to prevent harassment, discrimination and retaliation have included proper workplace investigations of complaints as a “necessary step” to ensure regulatory compliance.  See Northrop Grumman Corp. v. Workers' Comp. Appeals Bd., 103 Cal.App.4th 1021, 1035 (2002) (“Prompt investigation of a discrimination claim is a necessary step by which an employer meets its obligation to ensure a discrimination-free work environment.”).
· Employers wishing to become contractors/subcontractors with the State “may be required to submit a nondiscrimination program to the department for approval and certification and may be required to submit periodic reports of its compliance with that program.”  (Cal. Gov. Code §12990).

C. Workplace Health And Safety Laws (OSHA/Cal-OSHA)

· Federal OSHA and Cal-OSHA regulations have recordkeeping and reporting requirements for serious occupational injuries and illnesses.  (29 CFR Parts 1904 and 1952; Tit. 8 CCR §§ 14300-14300.48).
D. Drug-Free Workplace Laws
1. Drug-Free Workplace Act of 1988 (41 U.S.C. §81)

· Applicable to some federal contractor and all federal grantees.  Does not require employer drug testing, but does require employer imposition of sanctions or remedial measures, including termination, for an employee convicted of a drug abuse violation in the workplace which may include participation in a drug rehabilitation program if stated in the company’s policy.  

2. DOT drug testing regulations (49 CFR Part 40)

· Requires employers subject to federal Department of Transportation to administer/cause to be administered employee alcohol and drug testing.
E. Employee Background And Credit-Checks
· Generally not mandated by law, but background checks are often performed to minimize liability for negligent hiring or retention, particularly in situations involving supervision of minors.  See, e.g. Virginia G. v. ABC Unified Sch. Dist., 15 Cal.App.4th 1848, 1853 (1993) (viable negligent hiring theory of liability against school district based, in part, on allegations of inadequate background checks for teachers);  C.A. v. William S. Hart Union High Sch. Dist., 53 Cal.4th 861, 870 (2012) (affirming viability of negligent hiring theory of liability in Virginia G.).
· Credit checks subject to Fair Credit Reporting Act requirements (i.e. written permission, provide copy of consumer report if used as the basis of an adverse employment decision, etc.) (See FTC publication “Using Consumer Reports: What Employers Need to Know” located at https://www.ftc.gov/tips-advice/business-center/guidance/using-consumer-reports-what-employers-need-know (last accessed 12/22/16).
· Recent laws partially limit employer accessing Facebook or other social media accounts during the hiring process.  See Cal. Labor Code §980(b) (“An employer shall not require or request an employee or applicant for employment to do any of the following:  (1) Disclose a username or password for the purpose of accessing personal social media. (2) Access personal social media in the presence of the employer.  (3) Divulge any personal social media, except as provided in subdivision (c).”)

· At the same time, social media accounts may be accessible by employers during workplace investigations.  Cal. Labor Code §980(c) (“Nothing in this section shall affect an employer's existing rights and obligations to request an employee to divulge personal social media reasonably believed to be relevant to an investigation of allegations of employee misconduct or employee violation of applicable laws and regulations, provided that the social media is used solely for purposes of that investigation or a related proceeding.”)
IV. The “Nuts And Bolts” Of Public Entity And Joint Powers Authority Investigations 
A. Goals of Investigation
1. Determine Merits Of Accusation
· Case law has emphasized in the context of harassment and discrimination investigation that “investigative fairness contemplates listening to both sides and providing employees a fair opportunity to present their position and to correct or contradict relevant statements prejudicial to their case, without the procedural formalities of a trial.”  Serri v. Santa Clara Univ., 226 Cal.App.4th 830, 873 (2014)  (citing Silva v. Lucky Stores, Inc., 65 Cal.App.4th 256, 264 (1998 and Cotran v. Rollins Hudig Hall International, Inc., 17 Cal.4th 93, 108 (1998)). 
2. Educate On Appropriate Workplace/Campus-Related Conduct
· Can assist in satisfying education and publication requirements of Title VII, Title IX, etc.
3. Forestall Administrative Complaints And/Or Lawsuits
· A reasonable, good-faith investigation can immunize an employer from liability for wrongful termination by the accused employee.  Cotran v. Rollins Hudig Hall International, Inc., 17 Cal.4th 93, 109 (1998);  Silva v. Lucky Stores, Inc.,  65 Cal.App.4th 256, 277 (1988).

4. Prepare For Anticipated Litigation
· In some cases, a full investigation of workplace harassment allegations followed by a reprimand, written warning and/or probation may be sufficient to insulate an employer from liability in a subsequent harassment lawsuit.  See, e.g., Swentek v. USAIR, Inc., 830 F.2d 552, 558 (4th Cir. 1987) (Airline was not liable under Title VII for hostile sexual work environment when flight attendant complained of harassment by pilot, airline responded by issuing written warning to pilot and no further complaints were lodged against pilot after reprimand ); Barrett v. Omaha Nat. Bank, 726 F.2d 424, 427 (8th Cir.1984) (holding employer not liable when it investigated allegations and warned employee that further misconduct would result in termination). 

· Case law emphasizes that to remedies following harassment/discrimination investigations must be designed to correct past misconduct and deter future misconduct.  See Flait v. N. Amer. Watch Corp., 3 Cal.App.4th 467, 477-478 (1992) (discussing Cal. Gov. Code §12940 requirements that employers take “take immediate and appropriate corrective action when a harassment complaint is brought to [their] attention”)(emphasis in original); Intlekofer v. Turnage, 973 F.2d 773, 777‑781 (9th Cir. 1992) (interpreting Title VII regulations as requiring employers “to require some form, however mild, of disciplinary measures” which “contribute[] to the elimination of the problem at hand”).

· A reasonable, good-faith investigation also can immunize an employer from liability for wrongful termination by the accused employee.  See Cotran, supra, at 109 (“the question critical to defendants' liability is not whether plaintiff in fact sexually harassed other employees, but whether at the time the decision to terminate his employment was made, defendants, acting in good faith and following an investigation that was appropriate under the circumstances, had reasonable grounds for believing plaintiff had done so”). 
B. Legal Privileges Potentially Applicable To Employee Investigations
· In some cases hiring an outside investigator to investigate potential claims against can amount to privileged conduct under the first amendment, assuming the investigation is not a “sham.”   See Tichinin v. City of Morgan Hill, 177 Cal.App.4th 1049, 1071(2009) (“In short, we have no difficulty concluding that prelitigation investigation to support a potential claim is sufficiently related to the right to petition as to fall within the protected ‘breathing space’ of that right. However, whether it does in a particular case further depends on whether the potential claim being investigated was legitimate or a sham.”).
· Also, several California cases have held that employee discrimination/retaliation actions based on allegations that the employer conducted an inadequate investigation are subject to California’s Anti-SLAPP statute (i.e. the employee must demonstrate a “probability that the [employee] will prevail on the claim”).  See C.C.P. §425.16(b);  Miller v. City of Los Angeles, 169 Cal.App.4th 1373, 1383 (2008) (Trial court’s granting of Anti-SLAPP motion affirmed where “the City's investigation into Miller's conduct in connection with his public employment and its determination and report that he had engaged in misconduct on the job” fell within scope of Anti-SLAPP statute); Hansen v. Department of Corrections & Rehabilitation, 171 Cal.App.4th 1537, 1544 (2008) (allegations that department employees defamed him in connection with internal employment investigation fell within scope of Anti-SLAPP statute); Coats v. San Mateo Cty. Harbor Dist., 2010 WL 1227340, at *5 (Cal. Ct. App. 2010)  (unpublished case holding “the SLAPP statute applied because the causes of action Coats alleged plainly arose from and were based on the District's investigation into his inappropriate conduct and the District's decision to impose discipline against him as a result of that misconduct.”)

C. Identify Triggering Events
1. Rumors of Improper Conduct/Employee Complaints
2. Employee Accidents or Injuries
· Investigation required for OSHA / Cal-OSHA reporting requirements

3. Workplace Grievances, Education-Related Discrimination, Harassment and/or Assaults
4. Administrative Agency Claims and Orders  (i.e. DFEH, EEOC/US Dept. of Ed., Office for Civil Rights)
5. Notice of Potential Claims/Lawsuits
· Like “claims-made” policies, a memorandum of coverage may have specific reporting requirements for “claims” or “potential claims” against the covered entity.

· Like in the insurance context, a memorandum of coverage can be drafted such that proper reporting of the “claim” or “potential claim” within the applicable coverage period is precedent to coverage.  See Root v. Am. Equity Specialty Ins. Co., 130 Cal.App.4th 926, 942-946 (2005) (discussion of coverage issues and premium pricing in relation to “claims made” insurance policies).
D. Issues Re: Selecting An Investigator
1. “Inside” vs. “Outsider” Investigator

· Potential Advantages of “Inside” Investigator:  familiarity with employer/department standards; can demonstrate employer ongoing commitment to investigating/resolving workplace issues; past relationship with employees may facilitate investigation (less threatening); lower costs.

· Potential Advantages of “Outside” Investigator:  neutrality and independence; can demonstrate seriousness of investigation; investigator with legal expertise can develop legal defenses/evidentiary record for anticipated suit.
2. Proper Training and Background
E. Developing And Documenting Evidence
1. Interviews/ Other Direct Evidence (i.e. witness statements)

· Aim to document all actual statements of discriminatory/sexually offensive comments and surrounding circumstances (i.e. timeline, etc.);
· Investigation should be broad enough to encompass all forms of offensive or discriminatory conduct;
· Initially consider tape-recording interviews or preparing written interview summaries to be subsequently reviewed and signed by interviewees;

· Points To Stress For Interviews With Complainant:
· Ensure complainant feels comfortable (conducive to full disclosure);
· Assure complainant there will be no retaliation if complete truth is told;
· Determine complainant’s familiarity with company anti-discrimination/harassment/safety policies and reporting procedures;

· Identify all potential witnesses;

· Establish a timetable for the incident;

· Identify outside persons with whom complainant has discussed incident, including health care providers;

· Determine any reason(s) for delay in reporting incident  (i.e. conduct may not be as offensive as claimed if employee delayed seeking corrective action.  Highlander v. K.F.C. Nat. Management Co., 805 F.2d 644, 650 (6th Cir. 1986) (failure to report incidence for three (3) months coupled with other evidence precluded plaintiff from proving plaintiff was exposed to hostile work environment);
· Discrimination/Harassment Investigations – Invite complainant to provide details of other unwelcome contacts with accused and/or accused’s harassment/discrimination against others. This information may be relevant to evidence against “hostile work environment” allegations if complainant was not aware of other incidents.  See Beyda v. City of Los Angeles, 65 Cal.App.4th 511, 519 (1998) (“If, however, the plaintiff neither witnesses the other incidents nor knows that they occurred, those incidents cannot affect his or her perception of the hostility of the work environment….  A reasonable person would not perceive a work environment to be objectively hostile or abusive based on conduct toward others of which she is unaware.”);
· End interview by: (1) confirming complainant has relayed all pertinent information; (2) have complainant promise to promptly report any future, objectionable conduct; and (3) advise complainant to maintain confidentiality for privacy reasons;

· Gather copies of all documentary evidence referred to in interview (i.e. notes, summaries, diaries, calendar entries, letters, email, medical records, etc.);
· Points To Stress For Interviews With Accused:

· Assure accused of professional and discrete investigation;

· Minimize adversarial nature of interview;

· Determine familiarity with anti-harassment/ discrimination/ safety policies:
· Establish in-house training received by accused/  have available any written acknowledgement of policies by accused;

· Advise of specific accusations;

· Invite accused to respond in detail to all accusations;
· Identify all witnesses who will corroborate accused’s version and/or impeach complainant;

· Explore accused’s relationship with complainant and witnesses (i.e. credibility issues);

· Develop information regarding any other claims against the accused;

· Advise accused of anti‑retaliation policies and caution that any retaliation against complainant will be dealt with as a separate action subject to discipline;
· Caution accused not to discuss the matter in the workplace to protect the privacy of those involved;

· Obtain copies of any documentary evidence referenced/ maintained by the accused.
· Points To Stress For Interviews With Witnesses:

· Employee witnesses should be assured there will be no retaliation and advised of legal protections and company procedures for reporting the occurrence of any retaliatory conduct;

· Determine witness relationship with complainant and accused;

· Explain scope of interview – keep inquiry broad enough to encompass all forms of unlawful conduct to prevent later claim that information was not provided due to limitations of investigative inquiry;
· Provide opportunity for witness to identify all offensive conduct by accused toward complainant or others (i.e. do not limit questioning to specific charges of complainant);

· Specifically question witness as to whether all facts of objectionable conduct have been related (i.e. to limit ongoing elaboration of unwelcome conduct as witnesses become more sophisticated or influenced by complainant and/or complainant's attorney);

· Inquire as to all discussions with complainant re objectionable conduct and the effects and consequences of said conduct.
· Identify other witnesses.
· Identify and obtain all documentary evidence known to witness referring to harassment/discrimination by accused toward complainant and others.
2. Circumstantial Evidence (Discrimination/Harassment)
· Potentially relevant in litigation because inferences of intent and motivation can be used to prove prima facie case of discrimination/harassment.
3. Historical Evidence

· Data regarding prior claims of harassment/discrimination against the accused;
· Data regarding employer enforcement of its anti-discrimination/harassment policies;
· Data regarding historical treatment of similarly situated individuals (i.e. employees, supervisors, outside personnel, etc.);
· Must meet applicable evidentiary code reliability standards to be admissible in subsequent action.

4. Concluding The Investigation

a. Consider advising complainant and alleged harasser of findings in general terms.
· Will provide evidence of adequacy of investigative procedure;

· Will provide assurance that the complaint was taken seriously and acted upon in a professional manner.
· Guard against disclosure of information affecting third party privacy rights.
· Advise of appeal rights.

b. Suggest a resolution and follow through.

· Implement the proposed resolution if any;

· Where conclusion is no discrimination/harassment occurred, a final letter to complainant and accused should specify inadequate facts were brought forward to support violation of company policy or law.

· Complainant should be encouraged to report any information related to future violations.
· Where conclusion is that discrimination/harassment occurred, immediate action should be taken sufficient to stop the offensive conduct.
· Termination of the alleged harasser is not necessarily required;

· Remedy should be consistent with employer's stated policies.

c. A finding of a violation of company policy rather than finding that state or federal law has been violated may be preferable.
· Finding of a violation of law may encourage a complainant to seek administrative remedies.
· A written finding of a violation of law would probably become part of an EEOC or DFEH file.
· Finding of a violation of law may suggest remedies inconsistent with discipline for policy violations.

d. Take the opportunity to reiterate all company anti‑discrimination/harassment policies, including dissemination of all written policies and procedures and acquisition of written acknowledgments from all employees of receipt and review of materials.
5. Issues With Subsequent Use Of Evidence Developed During Investigation

a. Document Handling:  all relevant documents should be retained, even if subject to routine destruction to: (1) help defend subsequent lawsuit; (2) forestall “spoliation of evidence” claims; and (3) to potentially avoid “inference” of prima facie case in the absence of properly maintained records.  (41 CFR 60‑3.4 (CD).)

b. Maintaining Attorney/Client Privilege
· Initiation of the attorney/client relationship in the matter should be documented;
· Once privilege is invoked, non‑lawyer management personnel should report directly to counsel on counsel's instructions;
· Investigator writings should be addressed to counsel and may include a request for legal advice on appropriate action;
· Counsel should direct non‑lawyer investigators in writing to gather information for the specific purpose of permitting counsel to give appropriate legal advice to employer.
F. Ensuring Compliance With Applicable Privacy Laws
1. Access Issues with Personnel Files
· Employees have a right to inspect and obtain copies of personnel records “that the employer maintains relating to the employee’s performance or to any grievance concerning the employee.”  (Cal. Labor Code §1198.5).

· Public employee records may be exempt from disclosure under the Federal and California Public Records Acts if disclosure “would constitute an unwarranted invasion of personal privacy.”  (Cal. Gov. Code §6254(c); see also Detroit Edison Co. v. NLRB, 440 U.S. 301, 319, fn. 16 (1979) [noting that Federal Privacy Act bans unconsented disclosure of employee records].)
2. Workplace and Campus Searches
· Workplace and campus searches and property seizures are subject to Fourth Amendment protections, including the “objectively reasonable” privacy interests of employees and students.  See Sacramento Cty. Deputy Sheriffs' Assn. v. Cty. of Sacramento, 51 Cal.App.4th 1468, 1478 (1996) (applying “objectively reasonable expectation of privacy” test to videotaping of county prison employees); Washington v. Chrisman, 455 U.S. 1, 8 (1982) (seizure of drugs from college dorm room subject to Fourth Amendment protections, although seizure deemed legal since drugs were in “plain sight” from doorway of dorm room).

· Warrantless searches by school officials at public schools are subject to a “reasonable suspicion” test.  See In re William G., 40 Cal. 3d 550, 564, 709 P.2d 1287, 1295 (1985) (“In balancing students' privacy interests with the governmental interests in promoting a safe learning environment, we conclude that searches of students by public school officials must be based on a reasonable suspicion that the student or students to be searched have engaged, or are engaging, in a proscribed activity (that is, a violation of a school rule or regulation, or a criminal statute). There must be articulable facts supporting that reasonable suspicion. Neither indiscriminate searches of lockers nor more discreet individual searches of a locker, a purse or a person, here a student, can take place absent the existence of reasonable suspicion. Respect for privacy is the rule—a search is the exception.”); see also New Jersey v. T.L.O., 469 U.S. 325, 340 (1985) (“The warrant requirement, in particular, is unsuited to the school environment: requiring a teacher to obtain a warrant before searching a child suspected of an infraction of school rules (or of the criminal law) would unduly interfere with the maintenance of the swift and informal disciplinary procedures needed in the schools.”) 

3. Drug Testing

· Outside of certain industries (i.e. transportation, aviation, etc.), federal law does not either require nor prohibit employee drug testing.  Also, California courts have upheld employee drug tests as a condition of employment so long as prospective employees are notified of the requirement and the tests are applied in a non-discriminatory manner.  Wilkinson v. Times Mirror Corp., 215 Cal.App.3d 1034, 1049 (1989); Pilkington Barnes Hind v. Superior Court, 66 Cal.App.4th 28, 32 (1998).

· The United States Supreme Court has upheld suspicionless drug testing of  public school students participating in sports or other competitive extracurricular activities.  Board of Education of Independent School District No. 92 of Pottawatomie County v. Earls, 536 U.S. 822 (2002); Vernonia School Dist. 47j v. Acton, 515 U.S. 646 (1995).  However, it is questionable whether suspicionless drug testing for student in all competitive extracurricular activities would violate California’s constitutional privacy protections.  See Brown v. Shasta Union High Sch. Dist., 2010 WL 3442147, at *1 (Cal. Ct. App. Sept. 2, 2010) (unpublished case upholding preliminary injunction against suspicionless drug testing of “all students who participated in competitive representational activities” where school district “has not shown a specialized need to target students participating in CRA's for drug and alcohol testing.”);

· Public and private employees may be subject to workplace drug testing if the employer has “reasonable cause” to administer the test (i.e. employees working in safety-sensitive positions).  See Am. Fed'n of Labor v. Unemployment Ins. Appeals Bd., 23 Cal.App.4th 51, 61 (1994) (requiring offshore drilling workers to submit to urinalysis drug testing did not violate objectively reasonable privacy expectations); Skinner v. Ry. Labor Executives' Ass'n, 489 U.S. 602, 603 (1989) (same result for railroad employees); Nat'l Treasury Employees Union v. Von Raab, 489 U.S. 656, 665 (1989) (authorizing suspicionless drug testing of US custom agents applying for promotion to sensitive positions involving interdiction of illegal drugs or requiring them to carry firearms).

· Suspicionless drug testing of current employees regardless of the employee’s duties violates employees’ objective privacy expectations.   Loder v. City of Glendale, 14 Cal.4th 846, 881 (1997) (“we conclude that insofar as the City of Glendale's program imposes a drug testing requirement upon every current employee who applies for and is offered a promotion, without regard to the nature of the position sought, the program is unconstitutional under Von Raab.”)

· Adverse employment consequences for employees failing to authorize drug testing results to be released to the employer does not violate California’s Confidentiality of Medical Information Act (Civil Code §56.20).  See Loder, supra, 14 Cal.4th 846, 861 (“an employer who disqualifies an employee or job applicant for refusing to permit the employer to be informed of the ultimate results of an employer-mandated medical examination or drug test, like an employer who disqualifies an employee or applicant who fails or refuses to take the required examination or test, has not “discriminated” against the employee or applicant for refusing to sign an authorization of disclosure, but instead simply has taken ‘such action as is necessary in the absence of medical information due to [the] employee's refusal ...,’ as specifically authorized by section 56.20, subdivision (b).”).
4. Employee/Student Use of Electronic Systems 
· Privacy expectations with respect to use of electronic communications can be altered or waived by having users sign  disclosure agreements, such as firm communications policies.  See TBG Ins. Servs. Corp. v. Superior Court, 96 Cal.App.4th 443, 452 (2002) (employee did not have reasonable expectation of privacy with respect to employer search of home computer after signing written communications policy which consented to employer’s designation of “authorized personnel to enter such systems and monitor messages and files on an ‘as needed’ basis” and could “include the review, copying or deletion of messages, or the disclosure of such messages or files to other authorized persons.”); Holmes v. Petrovich Dev. Co., 191 Cal.App.4th 1047, 1069 (2011) (employee did not have reasonable privacy expectation on emails sent to employee’s attorney using company email account where written communication policy warned that company email system “was to be used only for company business, that e-mails were not private, and that the company would randomly and periodically monitor its technology resources to ensure compliance with the policy.”); see also Am. Int'l Grp., Inc. v. Superior Court, 2014 WL 7463887, at *1 (Cal.Ct.App. Dec. 23, 2014), reh'g granted (Jan. 16, 2015) (unpublished case stating “[i]t is well established that where a company employee uses the company computer system to send and receive electronic communications (emails), those emails are not protected from disclosure to the company that owns the computer system, particularly when the employee acknowledged in writing that the employee had no right to privacy when using the computer system.”).
· Courts have also recognized employees only have limited privacy expectations with respect to electronic equipment and internet services provided by employers.  See Mintz v. Mark Bartelstein & Assocs., Inc., 885 F.Supp.2d 987, 997 (C.D.Cal. 2012) (employee had “only a limited expectation of privacy” with respect to Blackberry where employer partially paid for device); United States v. Ziegler, 474 F.3d 1184, 1191 (9th Cir. 2007) (notwithstanding private employee’s protected privacy expectations with respect to his office, employer gave valid consent to search of employee’s computer “because the computer is the type of workplace property that remains within the control of the employer ‘even if the employee has placed personal items in [it].’”)(citing O'Connor v. Ortega, 480 U.S. 709, 716 (1987)).

G. Special Issues Re: Coverage Investigations By An Insurer

· With respect to insurer coverage investigations by an insurer, the scope of an insurer’s duties has been significantly influenced by the law regarding the implied covenant of good faith and fair dealing.  
· Generally speaking, the implied covenant requires insurers “to refrain from doing anything to injure the right of the other to receive the agreement's benefits.”  Wilson v. 21st Century Ins. Co., 42 Cal.4th 713, 720 (2007) (citing Frommoethelydo v. Fire Ins. Exch., 42 Cal.3d 208, 214-215 (1986)).  Based on this legal principle, “an insurer must 
give at least as much consideration to the interests of the insured as it gives to its own interests.”  Wilson, supra, 42 Cal.4th 713, 720.  
· As applied in the context of coverage investigations, in order “[t]o protect its insured's contractual interest in security and peace of mind, ‘it is essential that an insurer fully inquire into possible bases that might support the insured's claim’ before denying it.”  Wilson, supra, 42 Cal.4th 713, 721 (citing Egan, supra, 24 Cal.3d 809, 817); see also Wilson, supra, 42 Cal.4th 713, 720–21 (“While an insurance company has no obligation under the implied covenant of good faith and fair dealing to pay every claim its insured makes, the insurer cannot deny the claim ‘without fully investigating the grounds for its denial.’’) (citing  Frommoethelydo, supra, 42 Cal.3d 208, 215); KPFF, Inc. v. California Union Ins. Co., 56 Cal.App.4th 963, 973 (1997) (“the covenant of good faith and fair dealing implied in all insurance agreements entails a duty to investigate properly submitted claims”).

· The duty to fairly investigate continues even if the insurer and insurer are opposing parties in litigation, notwithstanding their adversarial posture. Jordan v. Allstate Ins. Co., 148 Cal.App.4th 1062, 1076 n.7 (2007) (“an insurer's duty of good faith and fair dealing does not evaporate after litigation has commenced. To hold otherwise would effectively ‘encourage insurers to induce the early filing of suits, and to delay serious investigation and negotiation until after suit was filed when its conduct would be unencumbered by any duty to deal fairly and in good faith.... The policy of encouraging prompt investigation and payment of insurance claims would be undermined....’”)(citing White v. W. Title Ins. Co., 40 Cal.3d 870, 886 (1985)); see also White, supra, 40 Cal.3d 870, 886 (“obviously the insurer could not be permitted to terminate its own obligations by initiating litigation”).

· Generally speaking, there are no specific standards for an insurer coverage investigation, other than an insurer must investigate “thoroughly” and act “reasonably” under the circumstances with respect to the claim.  See Egan, supra, 24 Cal.3d 809, 819 (“it is essential that an insurer fully inquire into possible bases that might support the insured's claim... an insurer cannot reasonably and in good faith deny payments to its insured without thoroughly investigating the foundation for its denial.”)(emphasis added); Wilson, supra, 42 Cal. 4th 713, 723 (“We agree that, the critical issue being the reasonableness of the insurer's conduct under the facts of the particular case, stating a general rule as to how much or what type of investigation is needed to meet the insurer's obligations under the implied covenant is difficult. An insurer's good or bad faith must be evaluated in light of the totality of the circumstances surrounding its actions.”)
· However, a “thorough”, “reasonable” investigation does not mean a perfect investigation.  See Othman v. Globe Indem. Co., 759 F.2d 1458, 1464–65 (9th Cir. 1985) overruled on other grounds by Bryant v. Ford Motor Co., 832 F.2d 1080 (9th Cir. 1987) (“Nye contacted the persons who had relevant information and naturally focused his investigation on the material unsolved question—who set the fire. Although in hindsight we may perhaps think of avenues not fully explored, we cannot say that Globe failed to investigate the claim thoroughly or investigated in a manner that indicated its goal was to secure facts to deny coverage.”)
· Also, certain situations may make it “reasonable” for the insurer to delay concluding a coverage investigation, such as situations where the insured is under criminal investigation.  See Lee v. Crusader Insurance Co., 49 Cal.App.4th 1750 (1997) (no bad faith as a matter of law for insurer to delay payment until insureds were acquitted on charges of arson and insurance fraud).

· “An unreasonable failure to investigate amounting to such unfair dealing may be found when an insurer fails to consider, or seek to discover, evidence relevant to the issues of liability and damages.”  Shade Foods, Inc. v. Innovative Prod. Sales & Mktg., Inc., 78 Cal.App.4th 847, 880 (2000); see also Mariscal v. Old Republic Life Ins. Co., 42 Cal.App.4th 1617, 1620 (1996) (“When investigating a claim, an insurance company has a duty to diligently search for evidence which supports its insured's claim. If it seeks to discover only the evidence that defeats the claim it holds its own interest above that of its insured.”)
· The insurer’s investigatory duty is not limited to the facts and/or coverage theories relied on by the insured.  See Jordan v. Allstate Ins. Co., 148 Cal.App.4th 1062, 1074 (2007) (“although Allstate's interpretation of a policy exclusion was reasonable, it also had a duty to investigate Jordan's coverage claim that was based on the ‘additional coverage’ provisions relating to an ‘entire collapse,’ which we held, in Jordan I, was also reasonable and consistent with Jordan's objectively reasonable expectations.”)

· An insurer’s duty to investigate can include a duty to interview witnesses.  See, e.g., Frommoethelydo, supra, 42 Cal.3d 208, 220 (“once the insurer was advised of the existence of witnesses who had observed the equipment in plaintiff's house, it had a duty to fairly investigate to determine whether plaintiff had a valid claim.”). 

· Also, an insurer may have a duty to consult experts if its adjuster’s knowledge and experience is insufficient to fully evaluate the claim.  See Wilson, supra,  42 Cal.4th 713, 725 (adjuster’s personal experience interpreting medical records did not create “genuine dispute” regarding coverage where adjuster rejected opinion of insured’s treating physician and failed to have either medical professional review the insured’s medical records or have insured examined by other doctor).
· An insured’s failure to provide requested information regarding a claim does not excuse an insurer’s duty to investigate, particularly if relevant is available through other channels.  See Gruenberg v. Aetna Ins. Co., 9 Cal.3d 566, 578 (1973) (insured’s failure to appear for examination did not relieve insurer of its good faith duty to investigate because “the insurer's duty is unconditional and independent of the performance of plaintiff's contractual obligations.”)
· In the context of liability insurance and a tender of defense, the scope of the insurer’s duty of investigation includes: (1) the apparent facts set forth in the complaint: (2) facts known to the insurer; and  (3) extrinsic facts learned from the insured.  See State Farm Mut. Auto. Ins. Co. v. Flynt, 17 Cal.App.3d 538, 548 (1971) (“an insurance company may not rely solely on the complaint filed by a third party against its insured to determine its potential liability and duty to defend under an insurance policy, if, in making this determination, it must consider facts it learns from its own insured and from its own investigation”).   

· At the same time, these “extrinsic facts” do not include “speculation” by the insured and/or its counsel.  See Gunderson v. Fire Ins. Exch., 37 Cal.App.4th 1106, 1114 (“An insured may not trigger the duty to defend by speculating about extraneous ‘facts’ regarding potential liability or ways in which the third party claimant might amend its complaint at some future date.”); Hurley Constr. Co. v. State Farm Fire & Cas. Co., 10 Cal.App.4th 533, 538 (1992) (“Our Supreme Court, anticipating imaginative counsel and the likelihood of artful drafting, has indicated that a third party is not the arbiter of the policy's coverage. A corollary to this rule is that the insured may not speculate about unpled third party claims to manufacture coverage.”)
· Moreover, and depending on any extrinsic facts known by the insurer at the time of the defense tender, a liability insurer’s duty to investigate may be fulfilled simply “by comparing the allegations of the complaint with the terms of the policy.”  Horace Mann Ins. Co. v. Barbara B., 4 Cal.4th 1076, 1081 (1993); Baroco W., Inc. v. Scottsdale Ins. Co., 110 Cal.App.4th 96, 103 (2003) (“After receiving a tender of defense, the insurer satisfies its duty to investigate by considering the complaint and the terms of the policy.  Although extrinsic facts may also give rise to a duty to defend, such facts must be known at the time of tender and must reveal a potential for liability.”); Am. Internat. Bank v. Fid. & Deposit Co., 49 Cal.App.4th 1558, 1571 (1996) (“More importantly, here there was no failure to investigate. The trial court expressly found that Fidelity's investigation was reasonable and that finding is supported by the evidence on the record. The evidence showed that Fidelity reviewed the Boyajians' complaint and the insurance policy. The duty of the insurer may be fully met by such a review.”); see also KPFF, Inc., supra, 56 Cal. App. 4th 963, 977–78 (“We have concluded that the Moran pleadings did not suffice as notice of a potential seismic claim under the awareness clause. Without having received the written notice which would trigger coverage under the awareness provision, the insurer had no duty to inquire on its own of circumstances that might give rise to a claim, and it cannot be charged with constructive notice of circumstances it had no duty to investigate.”); Bock v. Travelers Prop. Cas. Ins. Co., 465 F. App'x 623, 625 (9th Cir. 2012) (unpublished case holding liability insurer did not breach duty to investigate because “[u]nder California law, an insurer satisfies its duty to investigate “by comparing the allegations of the complaint with the terms of the policy’ and the insurer “was not aware of any extrinsic facts at the time the cross-complaint was tendered that would have triggered a duty further to investigate.”). 

· A liability insurer’s duty to investigate does not continue after it has “made an informed decision on the basis of the third party complaint and the extrinsic facts known to it at the time of tender that there is no potential for coverage….”  Gunderson, supra, 37 Cal.App.4th 1106, 1114.

· A corollary of the insurer’s duty to investigate is that “the insurer is charged with constructive notice of facts that it might have learned if it had pursued the requisite investigation.” KPFF, supra, 56 Cal.App.4th 963, 973; see also Span, supra, 227 Cal.App.3d 463, 482 (“[G]iven the appropriate circumstances, the law will charge a party with notice of all those facts which he [or she] might have ascertained had [he or she] diligently pursued the requisite inquiry.”) (citing California Shoppers, Inc. v. Royal Globe Ins. Co., 175 Cal.App.3d 1, 37 (1985).

· For example, a liability insurer is construed to know about other policies it issues which are available to the insured and cannot restrict its coverage investigation to the particular policy reference in the insured’s defense tender.  Safeco Ins. Co. of Am. v. Parks, 170 Cal.App.4th 992, 1003 (2009) (insured’s defense tender under Policy A did not absolve insurer of bad faith liability under Policy B because insurer had duty to investigate all possible basis of coverage and could have discovered other policy if it had conducted a reasonable investigation).

· Furthermore, “[w]hen the insurer unreasonably and in bad faith withholds payment of the claim of its insured, it is subject to liability in tort.”  Wilson, supra, 42 Cal.4th 713, 720;  see also Egan v. Mut. of Omaha Ins. Co., 24 Cal.3d 809, 817 (1979) (“we conclude that an insurer may breach the covenant of good faith and fair dealing when it fails to properly investigate its insured's claim.”)
· The results of an insurer’s coverage investigation, if “thorough” and “reasonable” under the circumstances, can eliminate “bad faith” liability as a matter of law if the results of the coverage investigation create a “genuine dispute” regarding coverage.  See, e.g., Adams v. Allstate Ins. Co., 187 F.Supp.2d 1219, 1227 (C.D.Cal. 2002) (results of coverage investigation by independent engineering firm precluded bad faith liability under “genuine dispute” doctrine as a matter of law). 
· Conversely, an insurer cannot claim there was a “genuine dispute” regarding coverage if it failed to conduct a reasonable investigation and such an investigation would have produced evidence supporting coverage.  See Harbison v. Am. Motorists Ins. Co., 636 F.Supp.2d 1030, 1039–40 (E.D.Cal. 2009) (“However, ‘[t]he genuine dispute rule does not relieve an insurer from its obligation to thoroughly and fairly investigate, process and evaluate the insured's claim. A genuine dispute exists only where the insurer's position is maintained in good faith and on reasonable grounds.”)(emphasis in original, citing Wilson v. 21st Century Ins. Co., 42 Cal.4th 713, 723 (2007)); Brehm v. 21st Century Ins. Co., 166 Cal.App.4th 1225, 1238 (2008) (“In Wilson, the Supreme Court emphasized the genuine dispute rule cannot be invoked to protect an insurer's denial or delay in payment of benefits unless the insurer's position was both reasonable and reached in good faith.”)(citation omitted).
· However, reliance on outside experts to conduct a coverage investigation does not automatically indicate that the investigation was “thorough” and “reasonable”, particularly if there is evidence that the investigation was “biased”.  See Chateau Chamberay Homeowners Ass'n v. Associated Int'l Ins. Co., 90 Cal.App.4th 335, 348 (2001) (where an insurer, for example, is relying on the advice and opinions of independent experts, then a basis may exist for invoking the doctrine and summarily adjudicating a bad faith claim in the insurer's favor. We concur, however, with the caveat advanced by the Guebara court. It cautioned that an expert's testimony will not automatically insulate an insurer from a bad faith claim based on a biased investigation.”)(emphasis in original, citing Guebara v. Allstate Ins. Co., 237 F.3d 987, 993 (9th Cir. 2001)).

H. Special Issues Re: Investigations By A JPA  

· No reported decision addresses the issue of whether investigations by a JPA which may implicate coverage under a memorandum of coverage could result in tort damages against a JPA. 
· The implied covenant of good faith and fair dealing is applicable to all contracts, which would include a memorandum of coverage. See Egan v. Mut. of Omaha Ins. Co., 24 Cal.3d 809, 818 (1979) (“the law implies in every contract a covenant of good faith and fair dealing. The implied promise requires each contracting party to refrain from doing anything to injure the right of the other to receive the benefits of the agreement. The precise nature and extent of the duty imposed by such an implied promise will depend on the contractual purposes.”) (citations omitted). 
· In the insurance context, the implied covenant required insurers to conduct thorough coverage investigations, requiring insurers to  “fully inquire into possible bases that might support” coverage under the policy.  Egan, supra, 24 Cal.3d 809, 818.  

· California courts have permitted tort remedies for insurers’ breach of the implied covenant based on a number of “special factors,” including the quasi-public nature of an insurer and the “special relationship” between an insurer and insured which is characterized by elements of public interest, adhesion and fiduciary-like responsibility.  Cal. Fair Plan Ass’n v. Politi, 220 Cal.App.3d 1612, 1618 (1990); Waller v Truck Ins. Exch., 11 Cal.4th 1, 36 (1995).

· However, when the relationship between the contracting parties lacks elements of adhesion and unequal bargaining power, a number of decisions have concluded that tort remedies for bad faith breach are not justified.  Cates Constr., Inc. v. Talbot Partners, 21 Cal.4th 28, 46 (1996) (denying tort recovery for breach of a surety bond); Cal. Joint Powers Ins. Auth. 2008 U.S. Dist. LEXIS 56654, *10-11 (C.D.Cal. 2008) (tort damages not available as against reinsurer because “elements of adhesion and unequal bargaining power are generally absent”); Erlich v. Menezes, 21 Cal.4th 543, 548 (1999) (denying tort recovery for breach of contract to build a residence); Foley v. Interactive Data Corp., 47 Cal.3d 654, 682-700 (1988) (denying tort recovery for breach of an employment agreement);

· Coverage under a memorandum of coverage is not “insurance” per se and a JPA coverage investigations are not subject to California regulations applicable to insurance companies.  (Govt. Code §990.8(c));
· A memorandum of coverage is not a contract of “adhesion.”  They are voluntarily created by the pool members to fit their own needs.  See City of S. El Monte v. S. Cal. Joint Powers Ins. Auth., 38 Cal.App.4th 1629, 1639 (1995) (“Joint authority pools are member directed. Municipalities best understand the nature of their risks and losses and a ‘sense of ownership in the pool endeavor [is] an important motivation in practicing risk management.’ … Members jointly determine the scope and extent of their own coverage. They do so by creating member-written agreements and programs tailored to suit the needs of the participating entities. The governing bodies of these pooling arrangements interpret the agreements and programs to implement the intent of the members.”)(citation omitted); Orange Cty. Water Dist. v. Ass'n of Cal. Water etc. Auth., 54 Cal.App.4th 772, 778 (1997) (following El Monte);
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